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ROYALTIES A."'D FEES.

5, I RovaBjes.

(a) In considemion ior the licenses .granted
hereunder. Licensee agrees [0 pay the royalties set torth on
Exhibit C for each comaact disc oi Licensee Software thae is
reproduced by or for Lic~nsee hereu~de~.. less as~ defcct
rate ior the compact disc presSing tacl!lty used by t.Lcensee.
300 shall decermlne such standard defect r:lte from time to
time in consultation wICh cach compact disc pressing t01cility
:lnd shall notl fy Licensee of such standard defect r:1Ie. If
Licensee soitware IS reproduced on more than one compact

5.

reasons. object to any altemauve pressin, facility requested
by Licensee pursuant to this Sec:tiOll 4.2: (i) suclI TCqtleSlea

facilitv is del1ic:1tCQ to Licensee.. or (ii) sucft :equcscec1 facility
provides more favorable production sc:!ledulin, or more
favoraole pncing to Licensee thlA to its oUIer ClWGmers..
3DO reserves ItS right to object to altenWive pressing
facilities ior any other reasons. 300 prompcly shall notify
Licensee oi the identities oi :Illy newly audlariuci facilities.
All finanCIal. production schedalin! anci ocher arranpmczus
reprding the manulO1cture of compact disc copies of the
Licensee Software shall be neJO!iated betweeft I..lcensec ana
its chos::n compact disc pressing iacility. colllisulDt witb the
terms of chis Agreement.

4,3 Mmm. Afcer JCO Iw processect a masrcrcopy
of Licensee Software as provided in Section 4. \ above. 3eO
shall prOVIde such processed master eo", or copies to
Licensee. 3DO may maintain possessioQ of one (l)
unprocessed master copy and one (I) proa:sscd master copy.

4,4 Reprgductjgn. Licensee shall accompan.y its
request ior processmg under Seaion 4.1 witb a lise of the
countrY or countnes of intended dUuibution oi the Licensee
Softw~re co permit 300 to perform the c:otreCl operations so
[hat the Licensee Software will function properly on 300
Systems in those countries. Lic:ensee shaU have the right.
subject to Section 4,2. to purchase compact disc copies of the
Licensee Software directly from its c:bosen preainl facility
a.ftCi tbe chosen pressing facility shall have the rilht to
reJm)duce such compact disc c013ies for distribution ana sale
solcty to Licensee 3Dd for no other use.

4,5 Lim;t;ujgos Licensee agrees chat Licensee
Software WIll be reproduced only as set fortb above and thal
t.icensee will not attemat to circumvent such proceaure.
Licensee further agrees [tiat JOO shall have no obligation to
process Licensee Software under S~ction 4.1 that ,dOes ?ot
comply with the requirements of thIS Agreement. ,"cludlng
without limitation Sections 2.t. 2.8. 2. t l. 2.12 and 4.1.

~,6 1DQ C"Pies. Licensee agrees to pn:lYidc to 300.
at 300's request and ilt Licensee's expense (incluain~ freight
charges). Olfcer the first commercial pressing. up to two
hunc1red (200) cooies ot' each title and version of the Licensee
Software. for pro~ocional purposes. including but not limited
to demonstratIon at tr:lde shows and press conferences. 3eo
will reimburse Licensee for the license fees under this
Agn:c:ment applicable t~ such co~ics. Lic~nsee h~ gt1lnts
co 300 [he rigllt to cerrorm puohcly and dlSP~y publicly any
such title or versIon oi Licensee Software tor promotional
purposes.

~, AU'lli'El'mCATION ANDREPRODtJCT!ON.

4. I Aurbcmic;iuigD. Prior to commercta! distribution
of any new Licensee Software title or version. Licensee shall
proVide to 300 the number oi master copies oi the object
code of sucb l.icensee Software in combination with the
Operaun¥ System Kernel in the ionn set ionh on E-thibit C.
ilS it may be amended bv 300 from time co time. alont with a
wntten 'request ior pr~cesslng by JOO. 300 may verify
whether the Operating System Kernel has been reproduced
Jccurately and completely onto such master copIes and may
perform other standard operations co detennlDe whether the
Licensee Software iuncuons on a JOO System. 300 shall use
reasonable eiforts (i) within three ()) business days aiter
receipt oi the mastcr copies irom Licensee to comolete such
processing and ship copies oi che processed disk to Licensee.
and Iii) within ten (l0) bUSiness davs after rec:iot oi such
copy to complete cesting of che Lice~see Software' and eitber
provide written authoriz:mon for Licensee to commence
pressing or advise Licensee chat pressing may not commence
because the Licensee Software ooes not function on any 300
Syseem accordinl co JOO's coml'aubility requirementS. Any
such defective muter copies will be returned to Licensee for
correction. [n che event cllat the Licensee Software functions
on some but not all commercially avaIlable mOdels oi 300
SYSlems. or in the event cnat che JOO Svstem(s) on which che
Licensee Software functions requires en'hancea feacures (such
;IS a keyboard or JD glasses I. Licensee shall be permicted to
distribute the Licensee Soitware onlY ",ith a scicker. JS
speCIfied by JOO and SUbject to the gUidelines oi Exhibits 0
Jnel E. that noucies che purcnaser oi the 300 Systems on
which the Licensee Software does or does not iunctlon anci/or
the enitaneco. features oi che 300 System required in order to
use the Licensee Software. Licensee may not have the
Licensee Software pressed until JOO has completed its testing
and sent Licensee written aUlhonzation to commence
pressin~. The results oi any testing. verification and other
operations by or for 3DO shall not constitute representatiorts
or warrantles by 300 or gIve me to any rignts oi reliance or
otherwise ior the benetit oi Licensee or any third pany.

~.2 Authgrized P-mjng F~cjlities. 300 hilS entered
or will enter IOtO conridenllality ana propriet:U'Y Iniormauon
agreements witb certaIn compact disc pressin~ facilities. [n
order to protect the contidennal and oroprietary nature oi the
Operating System Kernel. Licensee shall choose among such
facilities ior the reprodUCtion oi che Licensee Software. At
Licensee s request. 300 will enter into Similar contidentiality
Jnd propnetary iniormanon agreementS Wl!h In alcernauve
comoact disc presslOg facility suggested by Licensee ii in
3DO's jUdgment such alternatlve facility meets J DO's
requirements for such pressing fOlcilicies. including 300's
standards regarding qualitv. reliability. iinanclal condition
Olnd protection and enforcement or' 300's lncell=al PropertY
Rights. JOO agrees thOlC It wlil not. for the follow,"~

Oevelooment Environment H:lrdware systems oy paYing the
OlPlllicable license anci lease fees to 300. ,';oy additional
copies and systems shall be suoject [0 Ihc terms and
conditions 01 this Agreement.

J.5 NqrjfjCjujQD tg 100, Licensee Wlil nOlliy 3DO of
ilny errors. bugs or defects tn:lt Licensee uncovers In the
Development Environment Hardware. Development
Environment Software or Documentiltlon.
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disc. Licensee shall pay such royalty on e:lch compact disc
that cont.llns all or any portion at the Licensee sortware.

(b) L'nless otherwISe provIded in Exhibit C.
pllyment of royalties due hereunder shall be maoe. at the
option oi Licensee. e:ther: (i) to the pressing facility with
the payment for the ccmoaa discs. in which event 300 will
collect such royalties rram such facility. or (ii) direalv to
300 at the time the comeaa aiscs are orCtcmi. in which e~ent
Licensee will provll:ie a' copy or each order and payment to
300 concurrently with placing the oRier with the pressing
facility. Licensee shail advise JOO iii writing prior to the
initial pressing of the payment method Licensee electS and
thereafter of any chanle In such payment method. In the
absence of such "'nlten notice. Licensee shall be deemed to
have elected (b)(i) or the method soecitied in the most recent
nouce received by 300. JOO shail have Ihe right to change
the method of the payment of royalties hereunder. including
without limitation cnanl1ng the parey to wnom such payment
is to be ma4e and Ihe timing for suen payment tbut payment
shall not be requueci to be made earlier than Ihe time the
compact disc is orderea). upon sIxty (60) days pnor written
notice to Licensee.

5,2 Pros:c$zjng 1:••. Licensee shall pay a processing
fee to 300 in consideratton for 300's activities under Section
J. above in the amount set forth on Exhibit C for each copy
processed by 3DO. J00 may increase the fee on Exbibit C
from time to time. but only to retlect increases in 300's costS
of performing the activities under Section 4.

5.3 Third Pm! C!uuge$. From time to time 300 mav
offer to Licensee enhancementS to the Operating Syste~
Kernel that are based on third parey intellectual prOllerty
rights. 300 intenc15 to oifer Jnv such enhancements 10
Lil:ensee at the COst JOO incu~s for the enhancement.
including a reasonaote allocation oi overhe:1d expenses,
Licensee shall have no obligation to accept and pay ior :1n
enhancement. providea that if Licensee does not acceot and
pay for the enhancement. no Licensee Soitware may use the
enhancement or the functIonality prOVIded by it. Nothing in
this Agreement shall be construed as obliutinll 300 to offer
such enh:1ncementS or to do so at such COSL "

5.4 Altemjltjve Fnm3\z. JOO intends to pursue
possible distribution or dissemination of software for the
300 System usin! a methodology Other than compact disc. If
such an alternative methodology IS developed. 300 agrees
that Licensee will receive -the OPPOrtUnity to enter a separate
license agreement for such other distribution or
dissemlDation rightS. which will include a royalty to 300 of
fifteen percent (ISS) or Licensee·s revenues from such
distribution or dissemmatlon. Licensee shaH have no such
distribution or dissemlnatlon rights unless it executes a
separate license agreement Ihereior. :'-iothing in this
Agreement shall be construed as oblillltinll 3DO 10 introduce
an alternative dis.nbution methodoio"gy. -

5.S lim.

(a) The rees and royalties payable under this
Agreement do not tnduae any sales. use. excise. value-added.
or similar t.1xes IIlat may be applicable. When JOO has the
legal obligation to collect such laxes. Ihe appropriate amount
shall be paid by Licensee unless Licensee provloes 300 wilh

, l

a valid tJX e~emlluon certificate audlomca by the
appropriate taxing authority. 300 agms to takA sucl\
reuonllole steps as may be pr.Ktic:IJ. to mllu!Diz: sudll2Xts..

(b) Licensee shall withhold from the gross
royalty paymentS due unaer Ihis Alreentem tile appropriate
withholdin~ tues. if any. Jpplicable to such royalty
payments. The net royalties due to 300 and the anW:ipared
applicable withholding tu rate are set forUI on Exhibit C to
this Agreement. Licensee shall remit the withheld ta:US to
the appropnate wing audloritics. an4 slWl provide to JOO
an official certilicJte oi payment of such WtI:S or any Other
document,ltIon and evidence necessary 10 verify their
payment. In any event. Licensee shall be oblipr.cci to pay
300 an amount that resultS in 300's acmally receiving the
net royalties due to JDO as set forth on &bibic C. ~(ter

reducing the payment by tile amount of any withheld ~es.

reprtlless or Ihe countrY from wllich sud! payment is made or
a change ID the appiiable wuhllolc1ing tU rates.

5.6 p:lYmeO! Thom Licensee sllall pay amountS due
under Sections 5.2 mo 5.3 above within Ihirty (30) days arter
the date of 300's involC:e Iherelor.

5.7 Aydil Rlgltls. Licensee agrees to mike and 10
maintain. until Ihe expiration oi two (2) yeus after the
termination or expiration of this Agreement. complete
boob. records and accountS reptt1ing col'ies of the I..i=nsee
Software reproduced and distributec:i hereunder and revenues
therefrom. 300 wlH have the right to have an in~dent
auGitor. not more than once every calendar year. examine such
books. records and accounts during LiCCllSee's normal
business hours 10 verify Licensee's repom anc1 payments
made to 3DO (directly and by the pressing facilities) under
this Agreement. If any such ex.amination discloses that
Licensee or a processing plant has not paid lhe proper royalty
on all copies of Licensee Software reproc:iuced hereunder and
revenues therefrom. Licensee agrees promptly to pay. or if
payment was bein! made Ihrou!h the pressl"r plane. assist
300 10 cause the processing piant to pay. the amount of any
shorefalL [f anv such e~amlDation discloses a shortfall in
payment to 300'caused by Licensee or more than fiye percent
(,59&). Licensee shall also payor reimburse 300 for the
reasonable auditing expenses incurred in conneCl:ion with
such examinalion. provided that the amount of auc1iting
expenses reimbursllCl shall nOI exceed the amount of the
shortfall being reImbursed.

5.8 E;)voti!pl; Rouln. 300 agrees that the net
royalty rale applicab le to Licensee hereunder shall not exceed
the royalty r:lte generally applicable in connection with
commerCial distributIon by other j DO licensees whose
principal place of business IS located in the same country as
Licensee's principal place oi business and whose types of
products anc! distributlon rights are similar to those of
Licensee. In the event that any such similar 300 licensee
receives a more favoraole royalty rate in the future. other than
in settlement of litillation. Ucensee shall receIve the same
rovaltv rate for come-acl discs oressed after the dOlte such more
f3~0ra't:lle royalty rate was pro~'ded to tlle third puty.

6. 3DO SERVICES.

6.1 ~. 3DO will proyidll support to Licensee
for the Development E:lVironment and for the development of
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Licensee Software In accord.mce with 300's then current
policies and proceaures as communlcaced co Licensee In
wnring irom time to time.

6.2 CoOleot V'Jrjlry, 300 will provide access to [he
Content Libr:uy. From ume to time 300 m:lY oifer Licensee
enhancements to the Content Library. .100 intenc1s to otfer
su~ enhancements lO Licensee :It the cost 300 incurs ior
sueh enhancements. Content Library materials shall be
subject lO tile terms of the license gnnt in SectIon 2.: :lIld che
otlter limitations and restne:tions of this Agreement.

6.3 CUSlQmer I im and Mjlrket InfgrmjltlQn. 300
will. from time to time. provIde 10 Licensee lists of customers
who h:lve purchaseQ a 300 System and market research
information on sales of che 300 System and software. co the
extent lhat it provides such information gener:tlly [0 Its other
licensees 01' the Operanng System Kernel. and lO the extent
lhat JOO has the right lO disclose such informallon.

7. AODmONAL AGR.EE.V1ENTS OF PARTIES.

7.1 SHieS Bepgm. In order lO enable 300 to monitor
lhe success of the 300 System and provide m:ulcet
information. Licensee agrees to provide 300. Within torty­
rive \45) days aiter che end of each calendar quaner oi this
Agreement. with a report showing gross revenues from and
unit nics of Licensee Software ior such calendar quarter.
inciuding title and product number. quantity distributed. and
COUl21ry in which distributed. Except [0 the extent that
disclosure may be required under the Securities Act of 1933. as
amcnc:led. or the Securities Exchange Act of 1934, as amended.
anQ regUlations lhereunder (lhe "Secunties Laws'). JOO
aIRes it will only disclose such market information in an
a.,regate format [hat does noe ideneify Licensee or any
specific title or product number.

7.2 End User "o!jce$. Each copy of Licensee
Software containing the Operating System Kernel chae is
distribute4 hereunder shall include in [he document:llion. or
other terms and conditions of sale, notices substantiallY
eqUIvalent co those (and presented in accordance with th~
conditions) set forth on Exhibit D. JOO may modify the
notices (and conditionsJ on Exhibit 0 upon sixcy (60) davs
prior wncten notice to Licensee. Af[er [he' end of ;ucll perio·d.
all documentation for Licensee Sofcware shall be manuiac:tured
lO tile revlSeQ terms.

7.3 Er;p!om tp Cpmaete, Subject to the obligations
set forth under this Agreement. each pany agrees that nothing
in this Agreement shall be construed as restricting or
prOhibiting eieher party from laWfully competing with the
other pmy in any other aspects of its business. Licensee
agrees that nothing in this Agreement shall be construed as
restncting or prohibiting 300 irom develo!ling its business
in any lawful manner. and without limitation JOO may in its
sale discretion at any time dUring or after the term 'of this
Agreemene (i) develop and/or distribute any products. even If
such products are competltiYe WIth and/or similar [0 any oi
Licensee s products or technologies (or any portIon oi any of
such items). subject only to Licensee s ana its licensors'
copynghts. patent nghts ana Other proprietary rights in and
to sucn products and/or technologies. and (ii) enter IntO and
mainealn licenSing rel:ltionsmps with .1ny other persons or

entIties. even ii such third panles are comllCators. ex.·
employees or licensors of Lic:nsee.

7, ~ i'lOljcl; pf Infringement Licensee will nocify 300
immeaiately in wnting oi any breach or violaion of the
terms oi chis Agreement or any infringement. or suspec:tCd
infringement. oi JOO's Intellectual Property Rights.

8. LIMrrED WARRANTY AND OlS~MER.

JOO warrants th.u the media on whic:l\ the Oe~iopmcllt

Environment Software: is recorded will be free from defectS in
mascnals and woncmanship for a lleriocl of ninety (90) days
after delivery. JDO's sole liability and obliplioft with
respect to breach of this wamnry is to replac:c the defective
meciia. Except a.s expressly provided herein. 300 Iicascs the
Oevelopment Environment Software. Opent;n, System
Kernel. anci Content Library. and lea.se.s the De~lopment

Environment Hardware. to Lic:ensce on an "AS IS-basiL JOO
AND ITS SUPPLIERS MAKE AND LICENSEE REc::EIVES NO
WARRANTtES OR CONDmONS. EXPRESS. tMPUEO OR
STATUTORY. INCLUOING WlTIlOUT tlMITA1l0N TIlE
IMPLIED WARRANTIES OF MERCHANTABILITY AND
FiTNESS FOR A PARTICULAR PURPOSE AND TIlEIR
EQutVALE.VTS UNDER THE l.AWS OF ANY JU1USDlcnON.
REGARDING THE DEVELOPMENT ENVIRONMENT
SOf1'WARE. DEVELOPMENT ENVlRONMENT HARDWARE.
OPERATING SYSTEM KERNEL. OR CONTENTUBRARY.

9. N<mCES AND TRADEMARKS.

9.1 :'-IPtjcl;$, Licensee shall not remove any
c0l'yright noeices. trlldemarlt notices or other proprietary
lepnas of 300 or iu suppliers concainecl within the
Development Env;ronment Software. Ocyelopment
Environmene Hardwlt'C. Operating System Kentel or Content
Libnry or related documentatlon or material anci will
reprtXtuce such noClces co the extent [hey appear in Licensee
Software reproducecl by or for Licensee pursuant to licenses
granted. hereID.

9.2 Quiljey Control. fn order for JOO to maintain its
interest in the Trademaric.s. Licensee agrees to be subjee:t to
the iollowmg requirements:

(I) Licensee shall use the Trademarks in
conJunction with [he Licensee Software in accordance with
3DO's llulcielines set forth in Exhibit E (lhe "Ollicielincs").
300 sh~U have the right to revise the Gilidelincs from time to
time UDon sixtv (60) days prior written noriee to Licensee.
Silell ~evisions shall apply to all Licensee Software and
relau:d paclcuing and marketing materials manufactUred after
the eiiectlve- date oi the reVISion. Nothing herein shall
resaict Licensee from using Licensee's own traaemarlcs and
lop in connection with the Licensee Software in addition to
the 300 Tracemarks.

(b) Uc::nsee agrees that (i) all Licensee
Software shall be oroc::ssed bv 3DO according to the terms oi
this Agreement. (Ii) at! Licensee Software shall display the
Trademarlcs as specified in [he Guidelines: (iii) all Licensee
Software WIll ooente on at leJSt one model of 300 System
that meets .1 DO's speciiicatlons therefor and chat is
discnbuted bY or ior a licensee oi 300. and Licensee will
10cofv on a' sticker InformaCIon regarding the 300 System
.~odel~ on wnich the Licensee Software does or docs not
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function. and enhancea featurcs oi Ihe 300 Syslem that m:lY
be required. as specuied in Section 4.1; <Ina liv) all state:menu
maac by Licensee In connection WIUI Ihe m:lrketing and
distribution or Ihe LIcensee Software shall be accurate lind
complete In all matenai respectS. Prior 10 tirst customer
shilm'ent of e:1dl difre~:u Licensee Software title and vemon
ana from ume to time tilereaiter upon the request or 300.
Licensee shall proVlae to 300 a reasonable number of
saml'les at ell.Clt di((erent Licensee Software mle and verston
so that 300 may en!3iC In tcsting to detemllne whemer such
software cOrnl)lies wjLil the foregoing requlremenu.

(c) Licensee shall submit samples of the
documentation. packaging. promotionaL marketing and
advenising mllW'ials beanng the Trademuxs to 300 from
time to time as requested by 300 10 venfy compliance wilh
Ihe Guidelines. Licensee shall immediately bring any non­
conforming License Software. ana any non-conforming
pmaglng. promolional. m:lfxeting and aavertlSing mlllenals
(as notified to Licensee by 300\ into compliance With the
Guidelines. and shall cease uSIng anv non-conforming
m:ueflals.

(d> :"0 righu or licenses are ~ranted under this
Agreement with respect to Ihe lrademarics at any of 300's
suppliers except 10 the extent sucn traaemarks are to be
reproduced under Section 9. 1.

9.3 10Q'$ Goodwill and prpprjel~ry Bjghl$.

(a) The Trademarks and the gOOQwill
aSSOCiated therewith are tne exclusive property of 300 and
nottling in this Agreement grants Licensee or any other
penon any nght. title or interest therein. except for the
license expressly granted to use the Tr01demaru for the period
and on the conditions s;.uea in this Agreement.

(0) All uses of the Tmdemaru by Licensee or
its Subsidiaries shall inure solely 10 Ihe benefit of 300.
Licensee snail not contest Ihe validity at any of the
Trademarks 3S set fortll on Exhibit E o~ the dOlce or tllis
Allreement or 300'5 exc:uslve ownersllio 01 such Trademarxs
or- their associOltec1 gooawtll. .

(c) Lic:cnsee Olcxnowledlles ana Illrees th:lt to
auist 300 in maintatninll the validity -of the Traciemarks. it
will be necessary ior Li~;Uee to mamiain recortls of its use of
the Trademarks. Accordingly, dunng the term of this
Agreement and for a penod of six (6) months following any
expiration or termination at this Agreement. Licensee shall
maintain recortls of itS use of the TrademultS. Such recorUs
shall include samples of all uses of the Trademarks for each
title of the Licensee Software and e3.cn matenal revision
Ihereot in e:U:h COUntry. :u well as information regarding tne
first usc of e3ch of the Trademarks in e::ll:h country. sales
revenue. 3.nd advenlsing expenditures 01 Licensee to promote
lhe Trademarks.

(d) Upon JOO's re:uonable request. Licensee
shall deliver to 300 free of COSt samoles of use of the
Trademarlts for trademan:: registration purPoses In compliancc
with applicable laws. prOVided th:u 3DO shall be under no
obligation lO obtain any such re~lSlration. Licensec shall
assist 300 in the procuremenl and m.alnu:nance of protection.
includin~ lr:1demarlt reglStr:ltlOn In JOO's name. of the
TrademarKS. L'pon reauest. Licensec sh:1tl execute regIStered

user agreements for the Tr.Idemarb. and shall exClCUt& any
documents that may be neccsury to lcnainaa: WCCIISCC'S

status as a rellUtered user of my of theT~ Any InQ
all sue" Iraa;m:ux regisltalions for the Tradcmll'its shall be
pl'OtUreQ by ana for the benetit of 300 and It JOD's~

9.4 Adoptioo gf Marks During the te:fm of this
Agreement. Licensee snail not a40lX- usc. or rqistcr. wherber
as 3 corporale nll-me. tr:1d.cm3rt. setYic% marlt or oUlcr inciicia
of origin. any of the Trademll'lts. or any word. or marX
confusingly similar to theT~ in any jurisclictiolL

9.S IC3d,maa f idprion

(a) If Uccnscc becomes awvc thar any !hint
PartY is or may be infringing any of the TI'lIdcmarU. Lic:asec
shall promptly provide written notice then:ot 10 300.
Licensee shall not take any furtller action repniing the
possible infringement of any of the Tt:ldemarlts wilhout
JOO's pnor wmten approvaL

(b) JDO makes no guaranty or warranlY
concerning the validity of or non· infringement by the
TrademarlCs. Licensee shall promptly inform JOO of any
actual or thre3teneci litigation (a ·Claim") by or against
Licensee which arises out of the aUUlori%ed usc of the
Trademarks. In the event of a Claim. 300 shall either (i)
select an alternative non-infringing mm which is as similar
as possible to the unavaiiable Tradcmarit. IIUi that lICW mari:
sha.ll then be governed by the temIS of !his Apmem. or (iil
asaame the defense of the Claim and indemnify Licensee for
any monetary judgment thereafter resultinl Crom usc. Crom
ami after the date J DO was notified in wririnl of the Claim. of
the Trademarlc(s) sUbjce:t to the Claim. In no event shall 300
have any liability to Licensee or any third PartY for any use of
Ihe Trademarks prior to the date of the Claim.

10. CONFTDENTIAUl"Y.

10.1 Confidential [nConnatjpn. For the purposes of
Ihis Ailreement. "CJnridenu:l1 Information" of lOO means
(i) the- Development Environment Software. Development
Environment Hardware. Documentation. Operating System
Kernel. the 300 System. and 300's business. marketing and
tec:bnic:ll plans. hi) all doc:umetuadon and information
relating to Ihe foregoing (ather than doc:umentation and
information excresslv intended for use by and relcue to end
users or the general public). and (iii) any and all other
informalion. of whatever type anci in whatever medium
(inc:ludinll without limitation all data. ideas. discoveries.
developments. know·how, tr:lde secrets. inventions.
creations and imorovements). thaI is disc:loseci or
communicated or:llly: in ..... riting or In any other form by 300
to Licensee Ii the iniormation is designated as (or is proVided
under circumStances indicatin~ the information is)
confidential or propnetary. "Conridential Information" of
Licensee shall me3n the Licensee Software as pro,,;ded to lOO
pursuant to Section 4. t and all docume.ntatiOn and
information relattng thereto Ihal IS disclosed or
communJc:1ted or3ily. in writing or in any other form by
Licensee 10 3DO if the information is designated as (or is
proVided unaer cm:umstances indicating the information is)
confidential or propneury.

10.2 Prm:-o'J!lQO pi CgofidcpunljlV.
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(a) E:lCh party ,"receiving party') agrees chat
ic will hold all Concidential [nformatlon of the other party
("disclosing party") in trust for the sale benefit of the
disclosing panv and for tne exercise of the limited rillhts
expressly gr:1~ted to the receiving party under chis
AgRement. The receiving pany shall take :111 steps neces.ury
to preserve the confidenualitv of the Confidential
[n(ormation of the disclosing p~rty. inclUding. but not
limited to. those steps that the receiving party takes to
protect the conridentiality of its own most highly
confidential information. Except as may be expressly
:IUUlorized by the disclosing pany in writing. the receIving
party shall not at any time. either before or after any
termination of this Agrument. directly or indirectly:
(i) disc:lose any Conridenual Informanon to any person other
than an emllloyee or subcontractor of the receiving party who
neeets to know or have access to such Confidential
In(ormation for the ourooses of this Al!reement. and onlv to
the excent necessarY fo'r sucn purposes: provided. howe'yer.
that Licensee mav disclose. as necessarY. the Confidential
Information to anOther JOO licensee of th~ right to reproduce
and distribute the Ooeratlnv: System Kernel in connection
with such licensees soctware. p~Yided thac such licensee 15

bound to 300 by confidentialilY provisions similar 10 those
contained herein: Iii) except as otherwise provided in this
Alrcement. duplicate the Confidential Information for any
pUTlJOse wllatsoever, or (iii) use the Conridential Information
for any reason or purpose Other chan as expressly permilted in
this Agreement.

(b) Tne receiving party shall notify each of its
employees and subcontractors to whom it discloses or
provides access to Confidential Information that suci1
disclosure or access is made in conridence and. prior to such
disclosure or provision of access. the receiving party shall
obtain such employees or subconlractors written agreement
to protect the contidentialitv of the Confidenllal
Information. .

(c) ~otwlChscanciing the foregoing. the
receiving party may disclose tne followlnll iniormauon to
prospective employees. In (orm and cont~nt approved in
w"ting by che disclOSing party. ii reasonably necessary to
obtain qualified employees: (i) the c1isclosing pany's gener.21
bUJiness purpose. (ii) the I!eneral business relationshio
between the partIes. and (iii") Licensee's general business
plans w;tll respect to JOO platiorms. Prior to the disclosure
of any of the foregoIng to any prospective employee. che
receiving pany shall first require the prospective employee to
sill' a confidentiality agreement uncler which the prospective
emllloyee agrees [0 keep the foregoing informacion
contidential. Under no circums~nces shall Licensee disclose
any technical iniormauon regarding 300's or Licensee s
300·related products to prospective employees.

10.3 ObUnuoos FpO" lJoaurhQdzcd Disciosyre. If. .lt

any time. che receiving party becomes aware of any
unauthorized duplic:1tion. access. use. possession or
knOWledge oi any Confidential Information. the recelvin'l
parry shall immediacely nocify the disclosmg pany. Th~
receiVing party shall prOYlde Jny and all reasonable
nsistance to the disclOSing party to prolect the disclosmg
party's propnet:1ry nghts In any Confidenlial Information
that che recelYing pany or ies employees or subcontractors

may have directlY or IDdireetlv disclosed or rude available
and that may b~ duplicated. 'accessed. usea. possasec1 or
known in a manner or for a purpose not ullrasly aatbori%cci
by this Agrcement.. including. but not limited to. e.aian::em.eru
of coniidenclality agreements. commencement :tnd
prosecutIon in good faith (alone or wilh the disciosins pany,
o( legal action. and reimbursement for all rnsanable
aaomeys' fees (and all related cosu). cosu and ex~
incurred by the disclosing pany to protect iu proprietary
righu in Ihe Confidential Informauon. ~ l'CC:iV;Dg pany
shall take all reuonab Ie stClJs requested by the dbc10sing
PartY to prevent the recurrence 0 f any unauthorized
dUlIliClltlon. acCQS. use. possession or Itnawledge of the
Confidential Information.

10.4 Exc:eprjons The foregoing restrictions will not
apllly to information to the extent lhat lhe rcc:eiv;ng party
can demonstrate suclt information: (i) wu known to che
receiving PartY at the time of disclosure to the re=iv;ng party
by the disclosing party as shown by the files of the receiving
pany in existence at the lime oi di:;closurc. (ii) hu become
publicly xnown through no wrongfUl act of the receiving
pany. (iii) has been rightfully received from a third PartY
authorized by the disclosing party to make sueD disclosure
without restriction. (iv) hu been approved (or release by
written authoriz:uion oi tile disc:losinl pany. or (v) !las been
disc:losed by court order or aJ otherwise requind by law
(including wilhout limitation 10 the extent thal disclosure
may be reqUIred under the Securities Laws). provided that the
receiving pany has notified Ihe disclosing pany immeeiately
upon learning of che possibility of any such c:oun oreler or
lepJ requirement and has given lhe disclosinl party a
reasonable 0PlJOrtUnity (and coopemed with the disclosing
puty) to contest or limit the scope of suc:ll required disclosure
(inclUding application for a protective order). In(ormauon
shall not be deemed known to Ihe receiving pany or publicly
xnown for purposes of the above exceptions (A) merely
because it is embraced by more general information in the
prior possession of the receiving party or others. or (8)
mereiv because it is exoressed in public macerial in general
termsnot specllically the same as Confidential [n(ormauon.

[0.5 Cgntjdenrjaljcv Dr" Am;ment. E=h pany agrees
that che cerms and conditions or" this Agreement shall be
treated as Confidential Information: provided that eacit party
may disclose the terms and conditions of this Agreement:
(i) &s required by any court or olher governmental body or as
otllerwlSe required by law (including without limitation
requirementS co rile a copy of Ihis Agreement or to disclose
in(ormatlon regarding the terms hereof or performance
hereunder pursuant to che Securities Laws). provided that such
pany has ~otUied the olher party immediately upon te:1ming
of the possibility of any such requirement and hu given the
other party a reasonable opportUnity (and coO~rated With. the
other parey) to contest or limit the scope oc such reqUired
disclosure (including applicacion for a protective order).
(ii) to legal counsel. (iii) in conridence. to accountants.
banlts. and financing sources and their advisors. and (iv) in
conlidence. in connec:tion wuh the enforcement of this
Agreement or rigrlts unaer this Agreement.

I I. [NDE.~N1FTCAnON.

I I. I W,QQ.:: DO agrees 10 defend Licensee irom any
claim. sun or proceeaing alleging th:lt the Development
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Environment Software. Development Environment Hardware.
Operaung System K~rnel or Content Librarv materials
("Indemnllied Items I. when used in 3ccordance w;tll tlle terms
and conditions of this Agreement. infringe any copyright or
tr:lde secret oi a(\y t(\\rd p:ury a(\d agrees to pay any
liabilities. d01mages. costs ana expenses (including the
re:l.Sonable fees or attorneys 3nd other professionals and all
relallld costs and expenses) finally awarded in any such claim.
suit or proceeding. :: DO shall be relieved of the foregoing
obliption unless Licensee promptly notiries 3DO of any
sud! claim and. at JOO's 0pllon. permits 300 to contrOl the
defense and settlement thereof. In the eVent of such
infrinpmcnt. 3DO snail use c:ommen::ulliv re:uonable efforts
to Obtain a license under the rights th.u arc infringed:
provided that if in JOO's judgment such a license is not
available on reasonable terms. 300 may terminate the
licenses gt3nted. to Licensee hereunder upon wnnen noue: to
Licensee. JOO shail h:lve no liabilitv for infrin2ement based
on (i) use of other man the current r~le01Se of th; IndemnIfied
Items: Iii) modific:l.llon Of the IndemOlried Items: or «iii) the
combination or use oi the Indemntfied (tems wllh soitware or
any irem or process not furnished bv 300 if such
infringement would have been avoided b~ the use of the
Indemnified Items alone. IN NO EVENT SHALL JOO'S
LWUUTY UNDER nf{S SECTION! 1.1 E.XCEEO THET01'AL
AMOUNT PAID BY LICENSEE TO JOO UNDER THIS
AGREEMENT. THIS SECTION 11.1 STATES JOO'S ENTIRE
OBUCiAnON wmr RESPECT TO ANY CLAJM R.EGA.R.OING
INTEllECTUAL PROPERTY RIGHTS OF ANY THIRD
PARTY. JOO AND ITS SUPPLIERS MAKE AND LICENSEE
RECEIVES NO WAAAANTIES OR CONDmONS. E."<PRESS.
IMPLIED OR STATUTORY. WITH RESPECT TO
[N't1!LLECTtJAL PROPERTY RIGHTS. INa.UDING CUIMS
WTnf RESPECT TO lNFRlNGEMENTTHEREOF. EXCEPT AS
EXPRESSLY SET FORTH IN THIS SECTION 11.1.

11.2 By ! :c=:uc;. Except to the extent JOO is
responsible for a Claim under Section 11.1 3bove. Licensee
shall indemnify. hold harmless and. at JOO's request. defend
300 from and agamst anv and all claims. liabilities. damages
and expenses (inclUding tne re:uonable iees oi attornevs and
other proiessionals ilna all related COStS and exoensesl ~risinl:
out or or in connection with Licensees IJse. r~prociuction o~
distribution or the Licensee Software. inclUding without
limit~tion. ;Iny Claims .. l~a.bilities. damages or expenses
resulting tram clalmea Inrnngement or mlsappro!mation of
l~tel.l~ctual propert~· (lghts or relating to claimed product
lla~IIHY or clalmea brc:ach of warranty or support
obllgwons: prOVIded. however. that Licensee shall have no
obligation for any such claims. liabilities. damages or
expenses arising from mfringement by the Indemnified Items
of any third pany patentS.

l2. LlMrrATtONOFllASn.m.

12.1 Ljmjmjgo or 1DQ's ! jilbj litV [:-l NO EVENT
SHALL. JOO OR ITS S(;PPUERS BE LIABLE FOR ANY
SPECIAL.INCIDE.'-I"TAL. OR CONSEQUE."ITlAL DAMAGES
ARISING OUT OF nitS AGREEMENT. THE USE OF THE
DEVELOPMENT E.'\"VIRO:-lMENT somvARE. TH'E USE OF
THE OEVEI.OPME.~T ENVIRONMEl'lT HARDWARE. OR THE
USE OR OlSTRIBLl10N OF THE OPERATING SYSTEM
KERNEL. CONTE:\T LIBRARY ~IATERIALS OR ANY
LICENSEE SOmvARE BY LICENSEE OR ANY THIRD

?ARTY. WHETHER UNDER 1ltEORY OFCOl'nRAcr. TORT
(INCLUDING :-lEGUGENCE1. INDEMNITY. PRODUcr
LIABILITY OR OTHERWISE. THE FOREGOlNG
LIMITATIONS SHALL NOT APPLY TO AMOUNTS WHICH
300 MAYBE REQUIRED TO PAY TO llIlRD PARTIES
UNDER SECTION 11.1. IN NO EVENT SHALl. 3DO'S
LIABILITY ARISING UNDER THIS AGREEMENT.
INCLUDING WrrnOUTLlMrrAnON A}4Y UA8IUTY FOR
DIRECT DAMAGES. AND INCLUDING WITHOUT
LIMrrAnON ANY UABlUI'Y UNDER SECItONS lL I I AND
14.4. EXCEED TIiE TOTAL AMOtJllrrPAlD BY Ua::NSEE.TO
JDO UNDER 1lIIS AGREEMENT.

\2.2 I jmjtltigo pf Licwe;e Liilbjljry IN NO EVENT
SHALL LICENSEE BE LIABLE FOR ANY SPECIAL.
INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISrNG
OUT OF THIS AGREEMENT. THE USE Ot:: THE
DEVELOPMENT ENVIRONMENT SOFTWA.RE. TIlE USE OF
TIm DEVELOPMENT ENVIRONMENT' HARDWA.RE. OR THE
USE OR DISTRIBUTION OF THE OPERATING SYSTEM
KERNEL. CONTENT LIBRARY MATERIALS OR ANY
L1CE."lSEE SOFT'WARE BY LICENSEE OR ANY THIRD
PARTY. WHEnIER UNDER TIiEORY OF CONTRACT. TORT
(INCLUDING NEGI.IGENCEl INDEMNITY. PRODUcr
LIABILITY OR OTIiERWlSE PROVIDED 'mAT UCENSEE
EXPRESSLY AGREES THAT SUCH LL\frrATIONS SHALL
:-lor APPLY TO DAMAGES RESULTING FROM UCENSE£S
BREACH OF SECTION 2. -+. 9. 10. 11.2 OR 13.6 OF nus
AGREE."IENT AND PROVm'EO FUR'mER 'mAT SUCH
LIMrTATIONS SHALL NOT APPLY TO AMOUNTS WHlCH
UCENSEEMAY BE REQUIRED TO PAYT01lfIROPAR'l1ES
UNDER SECTION 11.2.

I3. TERM A.ND TER.\1INATION.

[3.1 Icm1. This Agreement shall continue in full force
and effect for a period of three (J) years unless culler
terminated as provided in this Agreement. This Agreement
may be renewed for one (I) addilional three {J} year term at
the option of Licensee upon ninety (90l days notice to JOO
prior to the end of the Initial term. provided that Licensee is
in compliance Wilh all the terms and conditions ot this
Agn:ement. and subject to Licensees agreement to 3DO's then
current standard terms and conditions which shall be
incorporated herein and supersede any conflicting
provisions: provided. however. that the net royalty rate under
Section 5.\ (a) shall not incre:ue: and provided (unher that
Licensee shall nOl be restricted in the number of titles
Licensee may cre:lte and JOO shall not require that mass
reproduction ~f Licensee Software be periormed by 300.

13.2 Termination.

(a) [f either party defaultS in the performance
of any provision of this Agreement. then the non-defaulting
party may gIve wntten notice to the defaulting party that if
the default is nOI cured within thirty (JO) days this Agreement
will be tenmnated. [f the non-defaulting pany gives such
notice; and the default is not cured during tlle thirty (30) day
penod or. if the deiault reasonably requires more tllan thiny
DO} days to cure and the deiaulting pany has not made
substantial and COnttOUln2 efforts to cure the default. then
this Agreement will term~nate immediately upon nOlice by
the non-deiaulting pmy.

HIGHLY
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(bl "i:lis Agreement will terminate auto-
matIcally without nouc:. (i) upon the inst!Cution by or
against Licensee of insolvencv. rece:vershio or banltruclcv
proceeclngs or any OUler proeeeoinils ior the settleme~t ;f
Licensee s dcbu. (ii', upon Licensee i malting an aSSlllnment
for the benefit of crec.itors. or (iii) in the event oi Lic""ensee s
dissoiullon or insoivency.

(cl License: may termtn3te this Agreement for
any re:uon or for no re:uon upon thirtv (30) d3VS' wrmen
nOllce to 300. "

(d) :-lolwithstanding Section 13,2(a) above.
300 may terminate this Agreement immediately for any
matenal breach oi Sections 2.8. 2.P and 4.5. wllhout
opportUnity to cure.

13.3 Eff!!st of T:rmjnatjgn.

(al Cpon termination or eleolration of this
Agreement. ail licenses granted hereunaer sh~11 terminate.

(b) :-':otwithstanding SecCion 13.3(aL if this
Agreement expires and is not renewed or if Licensee
temnnates this Agreement pursuant to Section 13.2(a).
Licensee shall have the nght for ninety (90) days aiter the
eifective date of such expiration or temllnation 'to conllnue
to: (i) distribute Li~ Software containing the Operating
Syscem Kernel: and (n) use a limited number or copies of the
Oevelopment Environment Software and Licensee Software
conwni~lr the Oper:lting System Kernel only to proVIde
support tor existing end users through the end of the ninety
(90) day period. .

(cl Promptly following termination or
expiration or this Agreement. or of Licensee's righU to
continued use and distnbutlon under Section 13.3(bl.
Licensee and its subcontractors shall: (i) return 10 300 the
oriBinals and all CO!"e3 or the Oevelooment Environment
Software and Documentation and' the Development
EnVIronment Hardware in their possession or control:
(i i) destroy or c:luse to be destroyed t he on2IDais anci :Ill
remalDlng copies oi Licensee Software c;ntaininll the
Operatlng System Kernel in their possessIon or control:
(iii) return to 300 all tangIble or retnevable materials
containIng or consatuting Confidential [nformatlon. and anv
other m:lterial recelveC1 from 300 in connection with this
AlnemenL in their possessIon or control: (iv) erase any and
all of the foregoing from all computer memories and s!Oralle
devices within their posseSsion or control: and (v) provide
300 ..wlln ,a wntt«:n statement certifying th:lt they have
complted wllh the coregolDg obligations.

13.4 SyrYival T!le panles' rights and obligations
under Sections 2.6(b). 1.9. 2.10. 5.1. 5.5. 5.6. 5.7. 7.2. 8.
9. 10. 11. 12. 13.5 ana 1.+ shall (to the maximum extent
permiueo by applicable law) survive any termination of this
Agreement.

I J.S No W,jve~. The failure oi either pmy to eniorce
any prOVISion of this Agreement shaH not be deemed a waiver
oi such proVISion. The ngnts of JDO under Chis Section 13
are in aadition to any other nghts ana remedies crovided by
law or under this Agr=ment. "

"'OSTU ;~EDrA
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13.6 R:mcgj:s. Licensee acknowlei!l=l tha btudl of
Sections Z. ·U. 9 or 10 would cause Irrepar.tblc harm to 300.
the extent of which would be difficult to ascertaIn.
Accordingly. Licensee agrees thaL in additioA to any other
remedies co wnich 300 may be entitled. 300 may seele
immeliiate injunctive relief in the event of a brach bv
Licensee or any of its employees or subconU'KUIrs of th~
proviSIons oi Sections 2. ·U. 9 or 10. In addiUon. Licemee
shall inl1emmfy 300 for all losses. damalu. liabilities.
COSU and expenses (inclUding actual attorneys' fees anC all
related COSU) which 300 may sustain or incur as a result of
sudl a oreach.

14. MISCEI..U."IffiOUS.

14.1 Aujgnm:nt. Lic:=sce shall noe. volwuarily. by
operation of faw or otherwise. :usip any of its rights or
delegate any of its obligations under this AgRCftICIlt without
the pnor written consent of JoO. Subject to the forerclDlr.
chis Agreement will bind and. inure to the benefit of the
parties and their respective successors and assigns.

14.2 Ggverning t jlW. This Agreement will be
governed by and construed in accordana: with the laws oi the
State of C~lifomla. U.S.A.• without reference to conflic:u of
(aw principles exce;:t to the extent thllt United Swes federal
law preempts California law in whic:h case United States
federal law (including without limitation coPyrilht. patent
and federal trademarlt law) wiil appty, without referenc:e to
conflicu of law pnnciple3.

14.3 Dispute Resg!uljon.

(a) Each party. to the extent permitted by
applicable 1:11'1. (i) hereby irrevocably submiu itself to and
consents to the exclusive jurisdiction of the Unitec1 State3
District Court for the Northern District of California for the
purposes of any suit. action or other proc:eec1ing in
connectlon with any controversy. claim or dispute relating to
this Allreement or to enforce a reSOlution. settlement. order or
award -made pursuant Merete. and (ii) hereby waives. anc:t agrees
not to assert. by way oi motion. as a defense or otherwise. in
any such suit. action or proceeding. :1ny claim that it is not
personally subject to the junsdiction oi such court. that the
suit. action or proceeding is brought in an inconvenient
forum or that the venue of the suit. action or proceeding is
improper. The parties hereby waive any rights tiley may have
to a lrial by jury in any suc:h SUiL action or pracading. E:lc:h
party hereby agrees to the entry of an order and to the
confession of judgment to enforce a resolution. settlement.
order or award maoe pursuant [0 this Section 14.3(.) by the
United States District COUrt for the Northern District oi
California and in connection therewllh hereby waives. and
agrees not to assert by way of motion. as a defense or
otherwIse. any claim that such resolution. settlement. order
or award is inconsistent with or violates any laws or pUblic
poHcy,

(b) E:lch pany further irrevocably consenu to
service oi process in any action. suit or proceeding by
personal service or by the maIling of copIes thereai by
registered or cermied airmail. postage prepaid. return receipt
requested. to it at its adl1ress set forth on the first page of chis
Agreement. provided th:u a reasonable penod for appearance
is allowed. The foregotng. however. shall not limit the "gilt
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of a pany to serve ~rccess in any other manner permitted by
law. Any jUdgment against a party or the assets of a pany In

any suit for which sucn pany has no further right of appeal
shall be conclusive. and mav be enforced in other
jurisdictions by SUit on the Juagment in accordance with
Section 14.3(a). a c::nried or true copy of which judgment
sllall be concll11ive eVIdence or" the fact O1nd of the amount or"
any indebtedness or iiability of sucn party therein described:
provided always that a pOlrty seeKing to enforce a jUdgment
may at its option onng SUit. or institute other judicial
ptOCecdings. agunst another pany or any of its assets in the
COUl'CS or" any country or place wnere such other party eng3ges
in business or such assets m3Y be found.

14.4 Attorne.,. ;:-;5. NOlWithstandin; Section l:l.. if
either pany commences any action or proceeding against the
other pany to enforce tnis Agreement. the prevaIling party in
such action or proce.ecing shall be enlllled to recover from the
other party the re:uonaDle attornevs iees land all re!:lled
COSlS and expenseS!. and all other costs and excenses Incurred
by such prevailing party in connection wllh 'such action or
proceeding and in connection Wlln enforcing any judgment or
order thereby obtainee.

14.5 ~. All notices and other communications
required or permitted hereunder shall be in writing and shall be
mailed by replllcred or certtfied mail. postage prepaid. or
oeherwise deliverea by hand. by messenger or by
cdecommunieation. acdtessed to the acidresses rirst set r"orth
above or at such other address furnished with a notice in the
maIlfter set forth herein. Such nouces shall be deemec1 to have
been served when delivered or. if delivery is not accomplished
by reason of some fault of the ac1dressee. when tendered.

14.6 Discla.im;" c:; :\ geney. This Agreement shall not
be construed as creallng an agency. pannership or any other
form of legal assocIation Cather than as expressly set forth
herein) between ttle parties.

14.7 Pmial ["V~iidjty. If any paragraph. provision.
or clause thereat' in tnis Aareement shall be found or be held
co be tnvalid or unenr"orc~able In any jurisdiction tn which
this Agreement is beinl periormea. the remainder of this
Alreement shall be valid and enforceable and the Danies shall
neFtiate. in good faith. a substitute. valid and 'enforceable
provision which most nearly effects che pames' intent in
entering into this Agreement.

14.8 Cgmple:- l'~dermndiOi. This Agreement.
inclUding all Exhibits. constitutes the enure agreement
bezween the panies with respect co the subject matter hereof.
ana supersedes anci re;liaces all onor or ContemDoraneous
unaerstandinls or agreements. wntten or oral. regataing suctt
subject mauer. No terms of any purchase order or similar
document issued by Licensee shall be deemed to add to. delete
or modify the terms ana conditions of this Agreement. :"fa
amendment co or mociitic:uion or' this Agreement will be
binaing unless in .....nun; and siined bv a dulv authorized
representative oi both panles. e~c~pt tha~ the exhibits co chis
Agreement (other th:ln the net royalty amount due under
Exhibit C and Exhibit Pi may be modIfied by 3DO subject to
any applicable notice ,equlremencs descnbed in this
Agreement.

l~.9 CQrnplipnc;e wilh bW' Licensee sball comply
with all applicable laws and regulations .ppliable to
Licensee s Jctivities under this Agreement. Witbaullimilillr
che generality of the fotqOtng. Licensee agrees (i) to =m,1y
with all Oe!lartment of Commerce and other United StaleS
export contrOls. and (ii) noc to pnxiuce or diSU'ihure Licensee
Software In any country when: sucb proauaiOll or discributioa
would be uniawiul.

14.10 United "puc, Dollars All licease fees ana
royalties under this AgreelMftt are quoted aIU1 to be paia in
Uniu:c1 Swes Oollan: provided. however. tlw: 300 reserves
the righe to receive paymelllS in Licensee's local c:um:acy.

14.11 L;lDiuue This Agreement is in the English
language only......hich lanpage shail be conuollinr in all
respects. and all versIons hereof in any ocher lanplge shall
be for accommoclation only ana shall not be bindinl upon the
parties hereto. All communic:alions and notices to be made or
given pursuant to this Agreement. and all documenwion and
suppOrt to be !lrovlded hereuntler. unless otherwise proVided
for herem. shall be in the English language.

14. 12 Fgrce Majeur;. E.u:e!lt for the obliplion to pay
money. neither party shail be liable to the other pany for any
failure or delay in performance c:auscd by reasons beyond sucb
pany's re:uonable contrOl.

14.13 Ggvernment ApmpVDI$ Licensee represalU and
warrants that no approvals or authorizations of aay
governmental authority are required in connection with the
valid execution. delivery ana performance or this Asreement.
Licensee agrees to make any governmene filinp thac are
required in connection with this Agr=menr ana to provide
300 .....ith English language U1Inslatlons thereof.

14.14 JOO ConseD[. 300 shall be entidcd in its sale
discreuon to grant or withhold consent with respect to any
provisions or" this Agreement which provide for 300's
consent or approval.

14.15 Absenc- nf Third P+aY 8ea;{ic;j;Irj;;t. No
provisions of this Agreement. express or implied. arc
inlCnded or shall be consuuec to confer upon or pve 10 any
person other than the parties hereto any righlS. remedies or
other benelits under or by reason of this Agreement unless
expressly provided otherwIse herein. Except as so proviaed.
all prOVISions hereof shall be personal solely between the
parues.

J~'~. r'.\.:'::' Li HEGI:.
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Effective Date: 1!112193

EXHIBIT.;

DEVELOPMENrENVlRONMENr

[See attached price listl

All prices an: F.O.B. 300'5 f01cilities. Licensee shall bear all costs of transportation. insurance and the like
and shail bC3t' ene nsic of loss aiter the products are placed in the possession of the carrier at sw:ll facilities.

CNTENTTONALl..YLEFTBLANI<
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Effective Date: 12/1 =t93

EXHIBITS

APPROVED COUNTRIES

Australia

Ausma

Belpum

Canada

Oenmar~

France

Finland

Germany

Hungary

[reland

Italy

Japan

LWtembourg

Monaco

Netherlands

Norway

Portugal

Singapore

Spain

Sweden

Sw;tterland

United Kingdom

United States

'JOSTU MEOr~
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Effective D<1te: : :112193
EXHIBITC

ROYALTIES

I . Subject co Section 2. below. che net royalty payable by Licensee 10 300 for each compact disc conraining ~y Lic:=sce
Software lor any pomon thereof) that is repraauced by or ior Licensee shall initiaily be three c1alJars (US $3.00). payable in a
manner COnsIStent wilh Section S.l(b) of the Agreement. Upon the commerci:IJ. sale of 15.000.000 300 Syswns that an:
capable oi opcratinlJ the compact disc: formac of me Licensee Software. me net royalty payable by Licensee to 300 slW1 be
recIuc:ec110 two dollars (US S1.00) for cac:n complCt disc: conraining any Licensee Softwan: (or my pcnion tlIereot)~
by or for Uc:ens= bqiJmin!, thirty (30) days afrer receipt by Licensee of written notice from JDO of suc:b royally n:cNc:cion.
300 agrees to deliver to Licensee written notic:e of sucll royalty reduaion punuant 10 Utis Sccaan I of ExIUbic C no lacer th.m
sixty (60) days follOWing the end of the calenQar quarter in w"icll commet'Clal sales of such 300 SystemS that are ClqIIilIc of
operating the compact disc fonnat oi che Licensee Software shall exc:eel1 15.000.000 units.

2. The net royalty payable by Licensee to 300 for cac:h compact disc: containing any Licensee Software (or any portion!het=O
that is rel'fOCluced by or ior Licensee shall be governed by the terms of this Section 2 upon the first to occur of: (i) thirty (30)
days aiter the date that Licensee rcc:elves 300's written nouce of 300's eleccion to receive royalties punlWlllO this Sec&ion 2­
or (ii) in me event that the Agreement shall be renewed. ten (10) yean from the date of this Avcement. At such time and
chereafter. che net royalties pay-ole by Licensee to JOO shall be equai to the greater of (*0 tal percent (IOtKt) of Lic:ensee's Net
Revenues (as detined below) generated by the Licensee Software during each calendar quarter (the "Revenue Royalties") or
(eil) SI.OO (or eacn compact disc conraining any Licensee Software lor any portion thereor) that is reproduced by or for
Licensee dUring such calendar quarter. The royalty progMlm under this Seetion 2 shall oper.ue as follows:

(a) Licensee shall P:1Y to 300 an advance on royalties due JOO punuant to this Section 2 in the amount oftwQ c10llan (US
51.00) for eacit compact disc: containing any Licensee Software (or any portion thereot) that is reproduccc by or ror Uc:ensee
("Advanced Royalties"). Advanced Royalties shall be paid in a manner consistent with Section i.I(b) of the Agreement.

(b) Within (artY-five (45) days after the conclusion of e:1ch calendar quarter. Licensee shaU (i) pay to 300 the balanc:e of
all Revenue Royalties due 300 punulRt to mis Section 2. if 3nY. and Iii) deliver to 300 a written sratement. certifieO by the
principal financial or accounting officer of Uc:cnsee. seu:ing forth Lic=see's calculation (or sucll caienciar quaner of Net
Revenues generatecl by eac:h Sllecific title anet version of the Licensee Software. the amowu of Revenue Royal1:ia. and me
amounts due. Amounts due 300 pursuant to this Section 2(b) in any c:atenciar quarter shall equal the dirrerenca between
Revenue Royalties generated in suett calendar quarru and the Advanced Royalties rec:ived by 300 in suc:b caIcIldar quarter.
The amount of any ret'Und of Advanced Royalties due Licensee pUl'SUllU to this Section 2(b) in my calendar qUllW' snail ~ual
the difference between Advanced Royalties received by JOO dUring such calendar quarter a.nc1 the greater of (eo Revenue
Royalties generated in sudl calendar quarter. and (eii) one dollar (US 51.00) for each compact disc conraining my l.icensee
Software (or any portion chereof) chat was reproduced by or (or Licensee during such calendar quarter. Any refunc1 of Advanced
Royalties due Licensee pursumt co this Section 2 shaH be payable by 300 to Licensee wilhin thirtY (30) days aiter receipt by
300 of Licensus invoice thereior. which invoice shall noc be delivered to 300 pnor co che delivery of Licensee's written
statement punuant co this Section 2.

.(c) To l'rovide for verification of payments mac1e by Licensee of royalties pursuant to this Section 2 of Exhibit C ancl
Section S.l(b) of the Agreement., Licensee agrees to provide 300. within forty-rive (45) days aiter the end of e2Ch calcnQar
quarter during tile term of this Agreement. with a consolidated balanc:c sheet of Licensee as of the end of such c:aJcndar quarter
anc1 a cONolidated sratement of income oi Licensee for sucn caiendar quarter. prepared in accordance with generaily ac:cepted
accounting princIJ]les consistently applied and c:enified by the principal financial or accounting officer oi Licensee. These
reports shall be prr:viaed in addition to reports provided pursuant to Section 7.1 of the Agreement.

(d) Fat the purpose of chis Section 2. "Net Revenues' generaced by each title and version oi the Licensee Software in any
caienclar quarter shall equal gross revenues actually invoic:cd ior any and all compact discs containini any Lic:eNCC Software
(or any pomon thereor) shipped by or for Licensee in such calendar quarter. less the amount oi any refunds or CRdits on actual
returns resulting from manufacturing defecu or stocle balanCing aajustmenu in such c3lendar quarter. Net Revenua shall be
detennlned in accordance wnh generally accepted accounang principles consistently applied on the basis of arm's length
;unngemenu by Licensee wUh ics Distributors. pressIng f3cilities and omer parties. If any such arnngemenu are not at arm's
length. the terms of an arms length ur:mgement shall be suostitur.ed mercfor in determining Net Revenues.

3. ,-\11 royalty paymenu due 300 pursuant to this Exhibit C shall be ma wilhout any set·off or councerclaim and shat! be in
amounlS that 3te iree and clear of and net oi deductions or witnholdin2 ior or on ac:c:ount of all present or fueun: taxes. levies.
imposes. fees. :usessmenu. deductions or charges and withholdini w-nauoever imposed. :usessed. levied or coHecced.

~. Anticipated withholding cax r:lCe In Licensee's pnncipal place of business: ___t;,o

~aster Copy Format: Two (2) ':Oples: Write·Once CD·ROM form:u

5.

6.

ProcessIng Fee: S4~.OO for two copies of each title: S100.00 for each additionai copy per citle.

HIGHLY
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Effective Date: 11l12J93

EXHfBrrD

END USER NOTICES

I, Use. duplication or disclosure by the U.S. Govemment is subject to restrictions as set forth in DOD FARS 252.227·7013 or
FAR 52.1::7. as appiic:Ulle. or eqUivalent nghts of the U.S. or any foreign government.

2. The 300 Company shall not be liable to the ena user for any loss of data. lost prorits. cou of substitute IoocIs. or any
incidental. consequential. special. punitive or other damages of any Icind arising out of the usc of or inability to usc. the
software.

3. The 300 Company makes no warnnties. express. implied or statutory. regarc1inJ the software. including -Mthout limiwiQn
the impliea warranues oi merenantabtlity and fitness ior a parttcular purpose. or any equivalent warranties under the laws oi
any jurisdiction.

*. Do not usc a front or rellr projection television with this proaucL Your projection television screen may be permanently
damaged if stationary scenes or pattems are played on your projection television. Similar d:l11l&p rnay occur if you place this
product on hold or pause. If you use your projection television with this product. neither The 300 Compmy nor (name of
Licensee) will be liable for any resulting damage. This situation is not caused by a decca in chis proe1uc:t or the JOO System:
other fixed or repetitive images may cawe similar damage to a projec:rion television. Please contaet your TV mamafacaarer for
further information.

S. The execution of software with the 300 System involves the use of patent rights. granted or applied for. in c:enain coururies.
A purchaser of the JOO System is Iicemed to use such patent rights with software Iicemed by The 300 Company. No license.
implied or otherwIse. is granted for the execution of other soitware.

'1"M JDO ComfNJn:~ may be I'eierred /0 as Lice/tree's /iceruol' 01' supplier. nle nOlice in Section I. abl1Yt. shall amy be rlqWr.d in the
t.,.,., lhal Ihe Unit.d Slatu or all,jortiJn gO\1trnmtlll shall btcomt. dil'ectlj' 01' illdvlaly, an tlld u.ser oj lhe Lictruee SOfrwarl. nrt
nOlic.s lit StctiotU 2 Ih"""fn 5. aboYl. shal.l be in bold. capital {elt.r: and bt corupicllOu.s 10 tM u.stn.

:IIGILY
CCNFIDENrIf\L

:'!OSTL'i MEDIA
;,;014471
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Effective Date: l:lt:l93

EXHmrrE

lltADEMARKS AND GUIDELINES

(E:mmpiu shown on Appenda auached 10 Ihis E::thibill

I . 300 Word Mark (consisting of the numeral 3 followed without spaces by the (etten 0 and 0) - black and wtlir.c and eclor
versions

2. Design Mark - black and white and color versions

3. Red. purple. yellow color scheme

TRADEMARK qUIPEl.lNFS

A. The traclemam identified above are valuable property of The 300 Company ("300") and are imponant IOOIs to enacle
COll1llmetS to icicntify genuine products licensed by 300. ConsiSl&nt use of the trademarks is essential to pr'Oteel ecnsumen.
audlarized licensees. and 300.

B. The licensees must put trademark notices on each product. in documentation acccmpanying each product. on each container.
on each piece of advertising or promotional materials and on screens for each prociuct. The licensees must also use license
notices in a fOrmaL Specified by 300.

C. Unrqistered tnOcmarks shOUld be followed by the "N- symbol on at least one prominent appearance of the mark on
padtaging or on the first appearance of the mark in text or on saeen. Alternatively. the following notice should appear on
plCltqing or neu the copyright notice in text or on screen: ([dentify marksl an: trademaric.S of The 300 Company.

O. ReSistered trademarks must appear with the circled "R" ("~-) symbol at the upper tight comer of the trademart. 300 will
advise licensees wnen registrallons arc obtained.

E. Except as otherwise prOVIded in this Agreement. the trademarks licensed hereunder mOlY not be used on a product or in
connection wnn a servIce. or in a business name. of anotner company. No variations. compounds. or imitations of the
trademarks may be used in company or product or service names.

F. The 300 Word Mark must always be used either as a symbol standing alone or as an adjective describing a noun. widl die noun
be1nl the generic name of the product to which the trademart is applied. (For example. "the 300 system" or "a 300 game.
noc "a JOO"t Possasive or plural forms of "300" an: not pennitted.

G. 300 will provide -itS licensees with c:1mera-ready artwork of its trademarks. specific Pantone Matching System color
references for its mal'lts and color scheme. and specific placement instructions for use on products. SCteCII displays.
documentation. pac:u!!!ing, advertisements and promotional materials. The trademarlcs must not be alterea or modified in any
way. The tr:ldemans may be used in black and white. the exact color scheme speciried by 300. or in a variety of calor
treatments as approved In writing by 3DO.

H. In addition to the guidelines outlined above. 300 will provide 10 Licensee from time to time. as permitted by the terms of this
Agreemenl. with additional instructions which Licensee must follow in its use of 300's tr3demarics licensed punuant to the
terms of this Agreement.

HIGHLY
l'(...'Nf IDENT L\L

"iOSTU MEDIA
0014472
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Effective Date: 1:112193
EXHIBrrf

UCENSE CONFYRMAnON

This L.icense Confirmation may be filled OUt in place of a Software License Agreement with The 300 Company if yow COIIItJlUIy's
parent company (as indica1Cd below) c~lly has a valid Software Lic:ense Agreement with The 300 Compmy. This License
Cgnfirmation will then entide your company co exercise the rightS and you will be subject to the obligations of the Liceasee ullder
sueD Software License Agreement.

I . Your Company Name:

2. Parent Company Name:

3. Parent company owns or controls __"& of your company (must be 66'1& or morel.

~. Dare or Software License Agreement between che parent company and The 300 Company: _

5. The royalty raleS set fonh on Exhibit C ;lre amended :IS follows .....ith respect co your company:

Gross Royalty:
Applicable Withholding Tax:
Net Royalty:

s _
~-_%

S 3.00 per copy

6. Your company's principal place of business is at the adenss set forth below.

The undersisned has rcad. understands and agrees to the terms and conditions of such Software License Agrectmmt and is duly
audlorized to sign this License Confirmation on behalf of the company set forth below.

Company Name:

8y:

Print Name:

Title:

Address:

Telephone:

Facsimile:

Date:

HIGlLy
CONFIDf.NrIAL

MOSTlY MEDIA
0014473
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EXHrBtTG

300 SYs-reM DESCRIP'TlON

INtEN1lONALLY L..EFrBL.ANK

MOSTLY MEDIA
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Pap 18
CONFIDENTIAL JDO So(twve Lic=se Agreemc:u



300m DEVELOPMENT ENVIRONMENT PROOUCTS
PAICEUST . l

MOSTLY MEDIA
0014475

300 STANDARD DEVEL.OPMENT ENVIRONMENT:

em No PrQduct Name Ogqrgaon er:ia

SW100TK 300 Tcolldt 300 Scft'nR O.ve60"",.nt Tcol Suite szaI.QO"
IndUclas:

3DO aebugger aebugglllg tool
3OOCom,,;ier C CII:JITII'tIer
3OOUnk.,. !JnItfJf'
300 AssetnbW AsRmDJer
300 I..ibratiM ARM tool for Cl'HIiIIg C libraries
300 Oet:Of1er 0bJ*;t file de«Jdtlr
3DOAn.m.tl:lr 3Z-bit p8int and ..".Iion tool
300 FontWrlter C,... & edits .nHliaetJ 300 Fonts
3DO PPM Tl'lIIIaIItor PfIIM to 300.. fotm8t ...-tor
300 CUItClm Pfug Ins PbJ In modules for use withPh~
3DOCO t..)'OlIt Tool CD tlllela)OUt tool
3DO ConMrut:tion S.t 1mp0tf'6 and~ 30 mod_
300 Cusmm Cede Module C..-om code modI.N for Oes.belizri
3tJO OocumMruon MMuIIJa for the 300 Toolkit

1fW'1051S 300 tnt.ma1ianIIl Station 300 Hantwwe O..,..,.,ment EnvironrMnt-fntL Sl.4t5.QO"
Includes:

CO ROM Otive CO ROM drive for titles testing
0pticaJ Unk Carrt Opblint~ tor hartiWllre system
0p&laJ Link Cable ~ for Optical Lnk communications
2 ClJntrrJt Pads Conl1'OlIer paa
MPEG O«CDe SUPPQft- MPEG-r audiolMdllO decoder
I<atIii SUQPOIf Kanji foeti in ROM
NTSCIPAL NTSC and PAL '*PlaY
M.UtMemory 4 M8 (2MB ORAM:ZMB VRAAf). sottww

SWI1cttabIe to 3 MIJ (2 MS ORAM:1 MS VRAM)
3DO P,,11OftJliot 300 Optntmg System

HW104DC 3DO Ce.,.lo"ment caret 3DO Oavelot'fM"tCn .....00..
IncIudu:

1 C4ntIDt Pad CotIttoller p.a
KMr;iROM K~ fonts in ROM
NTSCIPAL ForNTSC ana PAL deYeioPment
MahMemory .- MIl 12MB ORAM:2MB VRAM). s0ftww8
3DO P"ffftJliot 300 OPfHlltmg System

MNa ENCODING HARDWARE:

HW110MES 3DO Rell TIm. MPEG encoding System Single-p.ss MPEG encoding of both video Ind IUdio S2UIS.oott
Includes:

In"";';ent Resourca Video Explore~ VTdao ClIQrunt harrJwlre (NTSCIFAL supponJ
3DO MPEG Encoain9 Card Pttforrns real-time YYdeo encoding
O/gJdUig" Sound Aa:aI.,.tor 11 PetIorrM rHl-titM auctio encoding
300 encoding Manager U..,.;nterlaCil and contrOl sottwarl for

SM-up and control af the MfCt1ding pl'OCtlfD

3DO SOFTWARE: -

prqt No eMc;rNam, Qnqrptipn !ID
SW101AT 3DO Authoring Toolkit 300 Authoring Environment SZ,I95.o0

InCIIulIM:
MacromecU Oirector 3. 1 Authoring. scripting and animatian taol
.v.ercmedia MacroModel t.5 3D moa-Jing program
Mactcmeai. Three 0 t.2 3D anim.tion ana image tool
300 Anim.tor 32-bit pamt and animation tool
300 Font Writer Ctutes & ecJitS antHJiesetJ 300 fonts
300 ClJStom Pfug Ins Pfug In modUlft for use withPhc~

lilCitLY300 CCI1.StM:lion Set Iml'Qf'f$ and manipUlates 30 mod_
300 Custom Code Module CWltam code moauJe for aeSlbelize'" L'ONFI DENT IAL
300 Exnetor &trac:s Oirec:~data into 300 format
300 Oocumenl8/1On ManualS for the 300 Autharing Toclkit

300 TooIIcit ia not IClIcl u a IRe lanse. The nulftller 01 c:ooia at 300 Toolksts at eac:n sne must IIQU. or exceed 1M numlltlfof 300 Staliona.
300 1nl-.oMA StalioNl. al'lQ/or 300O~emCards.

•• R....... DU"lI'IIM eM a 300 T00IIu1.
Wil be lIf'aWIlH wNn avaiaCle ... Summer ot 1~.

t OC*aWlq sv-em tottwve \300 Pon1oliol WIll be deMlWCl wi'lh eac:l'l 300 OeYelopmenC Hanlwara.
11' Beta ........ aanware. final sonware Wllllle aV8llallle July 1~.
WII4



300'"" DEVE1.0PMENT ENVIRONMENT PRODUCTS
PRICEUST

ADomONAL 300 DEVELOPMENT EQUIPMENT

300 HARDWARE:

. I

prg<! NQ pmctur; Nam,

'HW101AC3 ~ 3DO Artist CMd Bundl.

HW102TS·P 3DO Testing Stnion FZ·'

HW102TS·PJ 3DO T.sting Station FZ·1J

HW101TS-PALM 3DO T.sting Station FZ·1PAL(110 Volt)
(PN-Production Unit)

HW102TS.PALM 300 T.sting Stdon FZ·1PAL(220 Volt)
(~c=ionUnit)

HW1 03PM 3DO Mous..o.v.Ia"...
"-"'heral Kit

HW10SPJ 3DO Joystlcx..QeveIo".r
"-"'tI.ra. Kit

HW104PC 3DO Control Pad
.wectc

3DO CONTENT UBRARY:

OllCljptjgn

Nubus card that dl~tav- imagn Ind cats
on.., NTSC monitor,~ 3DO Animator,
300 FrameGrabQer, and ptug Ins.

M....LIy.. NTSC with switl:naDl. AOMs;
~ Panaonic FZ·1 mod.1.

Mulllplayer NTSC with awilcftabIe AO"';....,.,ns p8nUOftic FZ·1J mocIeI.lncludee
Kanfi Font ROIl.
Munlplayer (11OVolt) PAL with awitch8bte ADM.;
supportS P."..,.,lo FZ·1UK mod..

M....layer(22DVolt) PAL with awttcNbIe AOM.;
s&qlt)Orts Panaonic FZ·1UK mod.1

Kit for 3 butlCln mous••

Kit for extended joystick.

For d.sign and t.sting at 300 multl-tlser tItJ..

s us.00

S I9t.OQ

S QI.OO

$1200.00

S12OQ.OQ

S 3IS.oo

S 410.00

S 115J)O

em No

SW102CL

SW103CL2

pms!ust Nam.

3DO Content Ubrary Vol. 1

3DO Content UbnIry Vol. 2

Qwjgtign

U1arlIry ot lmagn, music. etc.

AddItIonal UJ:lr8rie.

omER DEVELOPER SOFT"NARE:

pred Ng.

SW104oS93

PmcM;tNam,

3DO 0.".10".,. SymJSOsium
CO NovemDef 93

Qtmjpllon

co conUlining presentations .nd
Information from 11/93 USA 300 o.v.lop..
Symposium.

f!1GI

S 100.00

SOFTWARE MAINTENANCE PROGRAM:

!'mCl No

SWM100P94'"

SWM101U94'*

pms!ust Name

300 Softw.... Malnt.nance Pregram

3DO Softwll,. Maintenance Singl.
UpUt. Pregram

Qncm;ltjgn

3DO Toolldt and Portfolio upgrades for on. y.ar
(sonw.,. and documentation)

S~.copyots~.anddocum.~nofa
speciffc Toolldt or Portfolio Software Upgrad.

era
_.00

AIIIO.QQ

4 Pun:t'lase of AttIst Can:t Bundl. ntQUltlS pun:nase 01 one 300 Toallcit with 300 OeveiOI'm,nt Card or 300 International Station.
M WIR b. avadabte in Summer 1994
t Contant Ubrary Vol. 2 may b. pun:nased only in conjunction with Content Ubraty Vol. 1, or separately only if Vol. 1 has already been pun:t'lased.
II See Sottware Maintenance lnformaoon Sheet lor lerms on tnese programs .

Prlcas ara subject to chang. without notlca.

The prodUct nam.s liSted abov, are Il'1ldemarks 01 the 300 Company. Photosnoo 1$ a registered Ir1IdemarX of Adob. Systems Incol'llOrated.
ceSabelizer IS a fe91stere<l trademll1l( of Equilibnum. lncol'llorated. Video Explorer IS a regIStered traClemarX of Intedigen Aesources.

618194
HlGiLY

MOSTLY MEDIA
0014476
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EXHIBIT 5

NONDISCRIMINATION AND COMPLIANCE AGREEMENT

[ Sce Policy Statement. attached hereto J

HIWLY
CONFIDENl'lAL

MaSTLY MEDIA
0014477

7/2l194 60 CONFJDENnAL
Disclose and distribute only to those individuals who have a necc1-to-ltnow for purposes of petfonninc henluftdcr.
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NONDISCRJMINAnON AND COMPlIANC! POUCY STATEMENT

During me performence ot this Agr.ement Supplier .hell comply. to the extent that this Agreament i••ubject to~o provteione. wttIIltle flIIIowinq=
ExeOutive Order No.1 1248, exlcutIVe Order No. 11825, executive Order No.1 2131, execuavo Ordlr No.1 1701, exlClU1ivw Order No. 11751. Section
50:1 of ttle Rehllbilitetion Act of 1973 al 8mended by P193518. VieUl8m Ere Veterln'l Reedil.l.tment Alliatanc. Act of 1974 and thl"'" ~on.
Ina reievent Orde,. ot the Secretl,." of l.ahor pertaining to the Executive Ord.,. and StiNt.. lilted Ibove.

~to,." amountl of contractual or purchalling reletionehip. and the number of Suppli."1 Irnt:lloy••• detlrmine wtlien Executive Ord. 1M'II'l••" Ire
a~aOle. Tho 'ollowing clauae. I"all b. conlicllrlCl a pon 0' this Agreeme"t Ind all Ordl,. I~ected to exclted $2,500 oNy. The folowing 1IIbte li.tII
ttl_cl_e.:

a.AUSU·
ANNUAL Contract Velue 2 3 4 5 8 7 8 , 10 11

$ 2.500 " $ 10.000 X
$ 10.000 - $ 50.000 X X X X X X X X
$ 50,000 " $ 500,000 X X XI2l X X X X X X Xl31
$ scio.ooo t1.ooo.ooo X X XltI XI2l X X X X X X X/Ja
$ 1.000.000 or Morl X X X(tI XIZI X X X X X X Xl31

t11 _. ...

1221 -.-,.. , _ __ --.
C2I ..._--ONIr_.'__•. ......., _ _...-..o--. c:-.. ....

...-·QAU&a
1. e.- Em....~~ PrwiNonIITo be ........ In ...u. A...--r ... 0rlI.-1.

In Hcordanee wittl~ Order 11248 dated Seotomoer 24, 1985 eo emonded Ina Pm 80 t ot Title 41 ot til. Cod. ot Fed.r. R.......,.IPttblic
Convact. and Pfooeny Managament, Offto- of Fecle," Contract Complianca, Obltptione of Contracto,. and SWcontnlGtCl,.I, 1.1tIleIIIIMd. tIlI'-ee
iNlltlJlo,ore tlarain by thil rl'era"ca tha ,egulatioM and co"traer clau... required by tho.. provt.ion. to b. madl I pan of Oovernmertr comnotI and
"*oancractll.

2. ~1iDftof~I"""Feciidaa.StwIi., cetrifle. th.t it do.e not and will not maintain env faciliti.e it provid.e '0' it••,"",oyeee in a .egregatad manner or p.rmit ita ..~.e to
per10rm thair .eNice. at any location und., itl control. whe"aegr.gated 'Icilitie. Irl maintained, Ind that it will obtain e aimile, oen:iftOlOon prio,
to tho awerd of anv nonaxempt lubcont,.ct.

3. e.tlfIoa1ion at Afftrmaav. Ae:tion Pragram.
SUClClliar c.niti.. that it ha. devllopld end i. maintlining an Afftrmative Action Plen I' requirlCl by Pan 60 %ot Tid. 41 at the Code of Feder.
Reguletionl.

4. C....1ion at FlIng of Employ.. Infonne1ionR~.
Suppliar Ihlll file ennulliv on or beforl the 31at dlY at Merch complete end accurate reponl on Standard Form 100 (E!O 1l or IUeft torme a. may
b. promUlgated in in piece.

5. U1IIu1iDft of Minority end Womll"l'e~~...
II It I. tha policy of the govemment that minority and women'l buline.a entetJIri... ahall hev. tha muimum practicUla o~nitV to

patticipete in the performlnce 0' govemment contraeta.

bl S~plie, Ihail u.e ita bait afforta to carry out thie policy in the aWlra of it••wconcract. to tha fulll.t Ixt.nt conliet.nt wiU'l the efficient
p."o~.0' thie Agr.emant. Aa ueed in thia AO'_t ·minority buai_...nta",ri..• m••ne a bulli_ .t I••et SO.. of wNch ia owned.
co"troIIed Ind operated by"minority group mambe,.. or in ttl. ca.. ot puol/ely owned bUlin... at la'lt 51% at the Itoclc 0' wtIioh il owned
by minority group mamb.r.. A wom.n'l bUlina.a entarpriae mlane I bullin_ which i. 5 t '" owned, controlled and opaRtod by women.
For ttll pu'l:)o.a of tnil d.finition, minority oroup mambe,. ar. B1.ckI, Hilllanici. Alia" Pacific lalander•• Americln Indian. Ind Alaakan Netive•.
Supplier mlY rely on written repre.entlticn by .ubcontractor. regarainq their statua II minority or women'l bu.inl.. Interari... in lieu of
Inindependentinv••ugation.

5. Ull1n1io" of Labor Sur".... AI.. Concan..
el It i. the policy of tha govern"'ent to Iward contractl to Iloor .utJIlul lrea conClml that agr.e to perform lullata"tiaUv in labo' eurplu••rea.

whera thi. cln bl done conli.tant with the .ffici.nt performanca of the Agre.",ent and et pric.. no hi9her than arl obtainaola ef.ewllere.·
Suppli.r Ihall ua. itl be.t efforta to pile. it••ubcontnlCUI in accordlnce with thi. policy.

bl In cornt:llying with paragraph II of thil clau.e Ind with paregraph III of Clau.. 10, 'UTTUZATION OF SMALL BUSINESS CONCSNS· Supplier
in placing ita subcontracts Ihall obalrvl the following order of preference:
(1) small buline.. concernl that are lacor lurplul .r•• concerns;
121 orhe, Imllil bu.;n... conclrne; or
131 othe, lallor .u1I'luI a'il conceml.

·Labor IUllllu. Iree" meanl • geogrephical .rel identified by tha OePlrtment of Labor •••n erea of concentrlted unl.".,loym.nr. under""o.",..nt
or In area of Ilbor IUllllul. 'Labor IU1l'Iu. area concern" mean. a concem that SuppUer toglther with its firat·til' lubcontrlctorw will perform

HlrnLY
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. :
suO.unlially in febeM' surotu••r.... "",rlorm subctanod.,. in lebor IUfI)lUC area" me_ that the co," iflCW'Nd an ecooum of marufac=niflq
prOClUetion. or 'PPf09ncta I.Me.. 'n laI:Ior lurpluc araaa excaed 50.. of the Aareement price.

7.. Mr-rity and W_'.~~.nd LaborS~.. ArM auha....aclli. Protnm.
al SuDPli,r Ihall a.taDliah .na cOnOuet a proaram which will .n•• minority and wom.n'l bU1liMu 1I,*",i_ d.fiMd in 0 .... 5

'VTIUZATlON OF MINORIiY AND WOMEN'S BUSINESS ENTERPRISES·. to b. coneid.red faitty .. .,11".-,. ......,. under me
AIJf"I'MM and which will .ncour.",. labor surplu. arc. conceme. a' defined in clau•• 6. ·t1i'1U%A'1'10N OF LAlOR SURPlUS ARU
CONCERNS· to co"",ct. tor ",bcontflcta within tnair c~... In thi. connecaon Suppjier ahaII:

(1} d.~ • liailOn offle.r wllo will: (j) maintain II.." with duly autilorizad flp,..aMdw of tIw lICfti.'"Nm of IaIIor IN'" _a
mea-: Iii) IUlDaMae aomaa_. witil the Utlliznon of UDor Surplu, Are. Conc.me cI-..u; and Iii) ......... SUpplIer minority _
woman'. bullin_ .nt•."n.., .nd lebor IU~ .,.. ptoQfWlW. .

(Zl prcMd. _lIQUet. MIt lim"" coneidarnon of the potentilllili., of known minoritY and women',~.,..,.... awl of known Illbof
IUqIIua _. co_ in all "m•• or buy" da__•

(31 •__Nt ltno_ minoriCV and wom.n' I buli_ .nt• ."ritIai.nd known tabor IU"na. ar.. _ an ~
to oomoet. for lNbcontrllCnl. paniculany by a".,.,. aolIoitAItiona. time for "...,..on of bid.. QU 1NifI awl cieIMrv
s~ '0 .. to faoilitllta tna plniaiOlCion of IftMritY and women's buainaal ,ntl.,,'" _ __

(41 rnaiMIIin recont. ahawWl9: Ii) ptltOlldUr•• whioft haw 0_ ....taII to a-..v wittl the peIlIIiM fonft 1ft thia iMMIing the
....~lhhmaMof a _ Ciat of minority Ind w '. buanoMe 1MIl'lJri- 8nd rettOrtc .1 .,..
c_ Iii) aw_. to n'irHIritV and woman'. II ."."..... on ~h. IOUtllIliat I• ."..... to __a ftn'M by minority .na
nOftooftliftllri: ani (ilil ....-fie atfClrtc to identity and aw_ COntnOtI to miftority and __'.~ ,. .

IS) inaluda 1t\a U1IIiI_n of MnoriTV and Woman' I ...... Inta...... and thll.abof SW1llu. A,..ea..... ift IUDaontncu wnicn
oMIt tuDatInOai minority InIi _.n'. bu~ al'iRl'lJ1'io" and I..., eurplua _ euOooMnlcnlnt~...

Ie) co.....with tl'Ia g-..-t'l COMrWCUI\t offtowinanv.~ana aurwya of ~.r'ominority... WGIMfI'a~ anteI'Otia..
p,....".••net pl'Wltlc.. that m. contrlCling offt_ may trom time ~o lime ClOIlCIUot.

(71 luemn parioOio r.".m of lUocontrectin9 to known minoritY and womln'. bu.~ .nt........ wittl .....,.. tlf the recon:Ia rat.". to
in ~fII''' 14) above. in such a form ancl m.nna, and at .uc" tima lnot mora oftan th8n querurtyt .. the CIOnInC1ino offic.r m..,
preaatill••

bl S~pji.,.haIl in••rt in .ny subcontract hareunder which may exceed $500.000 lor with rlt9ant to Wlf. $1.000.000 In Uta _. of conuacu
for til. conetnlC1lon of any publiCI fac:ilitY and which offa, IUbat8tltiaiaubaontflctina pouibilitl,al "rolli_Dna wtliclh.1'lII conform .ubstantially
to tho IanQuap of ~hi, ,nanoament. including thi. "....graph bl.

S. S,... DIaOled V.......... V..... 01 1ha Vle1nam ira AfftnNI.....A~ ..... Liat 01 Em....",*"~ _ V......
In .ocontlnc. with Exacutiw Ord.r 1 t 701. dated Januery 24. 1973. 38 U.S.C. I 2012 and Pan 60 250 of 'M1I. 41 of the Coda of Ftcl.,.
R..,..aona. aa m.., be amended trom time to tim•• the p.ni•• ineoroorat. herein by tili. raf.r.nca tho rqulatlona .ndCO~cl_IC raquiteci by
th... Ilroviaiona 10 be mada a part of gowmm,nl conu.ata and aubcontrlio...

9. ~o1_Handioa"'"

In aocordanco witft Exacutiw Order 117SI. dated Janua,.,. 15. 1974, and Part 60 741 cf ntl. 41 01 the Cod. 0' FecI.,. R.......... m.., ba
ltftlnaad from lima to tim•• the pani.. incorporat. harein by tilia ref".nc. tne reQillation. ancl contrliat clau... required bV those proviaiona to b.
mea. a part of aovernm.nt conUaetll and subconuacta.

10. UtlllaQon 01 SIMIIIIaI"- eo-.. ana Smalllua__eo- Owftad and eon..Iad by Soaialiv ........., i tr O.......... InIlMlI....
al It ia Iha policy of the United StatIC that Imlill buain_ Cloncerna and Imall buain... conce,", owned and comrolted by lociaIIv ancl

eooncmicaiIV diudvantaged indMduaia shall have the muimum praaticabla opportunitY to "ani"ta in the performanca of aontrCcu I.t bV
the Fed.raI aQlnav.

bl Supplier he....Vaar••a to carry out this policv in tne .wantin9 of lubcontract. to tha fulle.t ext.m aoMiat.m wittl the .tftoi.nt performance
of thi. Agr_nt. Suplllier further agr... to coop.rat. in any ltudiea cr IUrv• .,.. aa may b, condueud by the Smllll Bulin..a Aciminiltratton
or tho contntcling ag.ncy which m.y be noc....,.,. to detarmina the ext.n~ of Suppli.r'l complianc. with tN. cllN...

0) (11 Aa uaed in thi. Aorument ttle term "smllli bulin.a. concern" ahall m.an a amall bulin..... d.finecl PUflUiiM ~o Seotion 3 of ttla Smllll
Buai_ Act anll rel_t r.vutationa promufgated I'UflUant th...eto.

(2) Th. tarm "arna16 bwa- cono.m owned and contradict bV aociaI and economicallydl~indiWNli.- ,.,... all'ftllll bu.....
COnG,,": (i) which ia at IlIIet 51 % owned by ona or mor. 10ciallv and .conomioaltv dlaaiwrnta,a. iftlhictul6l. or in the .... 01 anv
putalclv owned bullina... at l...t 51 % of the .toGe of which ia ownact bV ona or mora looiIiIv and .~oaIIvdi~
,nclMduala: and lIll who.. m8tl.aem.nt and daily bu.naaa oparaliona ar. contrOlled bV ona or more of auoh ,....... SufIP\iIt ahall
p......". that eOClall" and .conomieallv diaadvant.ged indiviclUaia inclucia BlackAmarioln•• Hi."anio Anwrio.... Ndw ",......... Aelan
PlIOi. Americana. and oth., minontia. or any other indMclu.1 fcund to be diaadvantaaed by ttl. Small Buaina..AcImlrimnan pureuant
to MClIion S/a) of ttla Small 8uain... Act.

d) S~pli., aclinQ in goocl faith may ,aly on written repr.a.ntJrtion by thair .ubcontractan ,aa.rding their ltatua ac a .",.. buaineee concern or
• emlill bulin..a concem owned and controlled by lociallv end aconomically dillctvantaged individuall.

11. a-n Air and W.,.,.
Suppli.r aara.. a. follow.:
al SUInlIi.r lhall com"ly with all tha raquirem.nta ot Saction 114 of the CI••n Air Act .. amended /41 U.S.C. 1857. It IIq.... amanded bV Ptsb

L 91 Ei041 .nd Saction 301 of tne Federal Water Pollution Conuol Act (33 U.S.C. 1251 ••t .eq•••1 am.nded by Pub t. 11 5001. re.acllivlN.,..
relatin", to inapactions. monitoring. antry reoortl. information... wail al other requiramenta Ipecified in Section 114 and Section 30 of till
Air Act lind tnc Wate, Act. raepccavely. and ell regulations and guideline. i..ucd thereunder be'or. the ax.cution of the Agr.am.nt.

bl S~pti., og,," tllat no !lorUon oi lila woric requued by IN' Agreement will be performed at II facilitY liltad on the !lNironrnentai Protaction
Agancy W.t of Viol.ona Flciliaea on the data INnen the Agreement w .. exacutad unte.. end unal the EPA .limiNt.. til. nama of such flcilit'/
or facilide. trom such Iilang.

el Supplier ,"all u.. its best .fforts 10 complv with clean eir standards and cleen water standarda lit tne facilitY in which tlla Agreement is bli~
performed.

d) Supplier agree, 10 insert tlla lubllance of tlla provi.ion, of thil cleuso into any nonexempt aubcontrlct. including mi. parlt9raph.
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EXHIBIT 6

CANCELLAnON EXPENSE RECOVERY SCHEDULE

( Stt spread.sheer arraciu!d hereto I
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MOSTLY MEDIA
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7/1.2194 61 CONFtDENTlAL
Disclose and distribute only 10 those individuals who have a necc1-to-ltnow for purposes of pertormiQg hereu1Ider.
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In the Matter of:
U S West Communications
FCC 98-147

September 24, 1998
Exhibit T

preRee place q ehe"/( mark in ill, iZ;rprq~riatc ~Q; for all dQcuments tkat aT'e attached,

Financial Viability
• S 100,000 Letter of C:eci.it

--- ~.,
Ac:~ to Progruruning

• This iniormation is nm to be provided with this form. It is to be provided to USWC
within 45 cays of ~~e date of USWC's :;'lotiiication to the Provider of the Provider's
participation in the trial.

Programming Delivery

• ~.~u.-~ c: ::~':l!~'::: "'~F'-='=':::S: Satellite (C-BancD video signals \1i11 be received by
5 4.5 ~eter and 1 3.2 meter Scientific AtlfnS6 earth stations. The 3700-4200Mhz
freQuencies \1ill be down-converted to 950- 4 Mhz ang transmitted to USWC BVD!
Gate\1ay. vnF and ~nF broadcast si~nals \1il1 be received by 7 Scientific: Atlanta
OCA gptenna= 'atated on a toyer, ~he reCeiVe antennae for hetb t"e sat~llite
and broadcast signals \1111 be located yithin 200 feet of the USWC BVDT Gateyay
aDd ~ill be tI2Dswitted to it Via 500 cegvig) cahle

Customer Provided Equipment (O'E) (FOt' ciisital 5et'\'ices Providers)
• Le.tter from manufacturer of CPE stating: 0 Attached

• Cl'E will meet US\o'lC published network disclosure technical requirements
• CPE will be produced in sufficient quantities to meet anticipated demand

Inside Wiring

• Means of installing and maintaining end user customers' inside wiring:_ Intetfate yill

rely solely on UC:J,lC'S trapS1D';c:c:iop services, inside !dring and appropriate

rtceiY~~2 e~"il'meDt on the 'P..-emi SfS of the e"d "ser custom• .,.. Tnterface ...

sha}) also ",,,'v an JlSYC's reclolnicgJ perc:an",el fOT aJJ end "se... Cl'sromer
main~enance.

Signal Quality Standards
• We intend to comply with USWCs published signal quality standards: .~YES ONe

Mav 26! 1994
Dak

603>530-1625
F.o\X Number

Jeffrey D, Morgan

Tclqnonc ."!umber

NllfM of Carrrparry

7490 Clubhouse Rd. 'ZOO. Boulder. Co, 80301
Adarns

Interface Communications Group. Inc.

EXHIBIT

Colo

Authorized COr.tpU1Y Representative

AuthorU.ed Co:npat\y Representative

Company (prQ\;der) Worr:ution

I

R,turn '"nml..t,d (ann qnd attgc:hmcntS (1' ar bditt: fune 13 1q5!4 via u s ratified Mail ta:
S\.CS411 Portwood, Director, BrOtUi band Prod1let Dewlopmmt
1999 BrOlldwclI, 28th Floor, DattlC', Calcmzdo 80202 MI/f! 2D. %fH

MOSTLY MEDIA
0001861
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THOMAS G. WVMI--N
375 P"''''K AveNUE

New '1'0-0<, N. Y. 10/52

IlIUaJ 7 ••-0007

Mr. Jetfnry C. Morgan
Interface Communications GrouCi. Inc.
74.0 Clubhouse ROld, Suite 200
Boulder. Colorado 80301

Dear Jeff,

The
26th
May

1994

..-.-

As the sole General Plrrntlr of the TGW Umhed Partnership, I hereby
werrant and t.pr.slnf that I 1m placing at the disposal of Interface
Communications Group.lnc.1he amount 01 $750,000, Iwilable upon demand.

ThiI Leuer of Credit it being offered to Interlace upon the assumption
that Imerfaee hal en,ered into I Services Agreement with US WeSt
Communications, Inc. to be • Lew! 3 video provider to res Vid.o Oialtone Trial
in Omeha. Nebtaslca. The term of this lett., of Credit shall be concurrent with

'. the term of thl ServicI' Ag....m.nt, a copy of whien I have received and
reviewed.

, further repreHnt and ~rrant that the net worth ofTGW Umited
Partnlrship is in excas. of t20 milion and its finencial capabilitY cln be.
lMdeneed through Morgan Guaranty Trust Company, New York.

Since;e

/
'

..'
I,

n::~:t~n.~c;w Umitod Partnarship

HIGHLY
CONFIDeNTIAL

ATTORNEYS ONl Y HOSTLY MEDIA
0001868
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See Owt 1 {or Analog Channel Descriptions

Requested /No.

~ Yes 0 No

Type of Channel
Common Analoe Channels
• All Pro\'iders will get together as a

group to detG':Nne progrmuning
content. c:Nnnel numbers. and to !elect
the Provider who will serve as the
responsible party for transporting
ccmu:non c."w\ne!s into the aVDT
network for all Providers.

• Common c:.\u.:1nels are not ap~le
of being intC'diet~; all Providers
and all end user custozners will
receive these channels.

• 12 c:hannels.
• Cw1nel Nos. 2 through 13,

including the EVDT menu.

~Yes 0 No

Anticipated
Number Requested:

28

Shared Analos Chinnels
• Providers who intend to oifer shand

analog channels will gl!t together as a
group to detenrtine prog:ra:n:::ning
content, channel numbers. and the
Provider who will serve u the
responsible party for transporting
shared channels into the BVDT
network for all Pro\·ide.rs who oHer
these cMnnels.

• Once progmnming is determined
by ~e Pro\i;:i~group, eac.~
Pro\ojder ",,'ill then mUe its
selection of S'PeCiiic: channels it
will offer. • "

• 28 channels .,,·ailable.
• These c.~an..,els have interdiction

capability.

~Yes 0 No
Number Reciuested:

17

Non Shared Blocks of AnII~Chlnnels

• Each Provider may request one block of • Note Single nan shuecl arWos
11 to 17 c:han.ne!s. c:Nmels may not be recpested if a

• These channels have interdiction block"of non shared. is zequested.
capability. "

o Yes~NO
Number Requested:

Non Shared Sinsle ADaloe Chinnels
• Each Provider may request one to three .• Note: A block of nan shued.

single channels. malog c:NMels may not be
• These channels ha"'e interdiction raquesteel if single non !hued

capability. c:hanftels are requested.

MOSTLY MEDIA
0001869

May 26. 1994
!)aU

_ ....Ao'-_·oiii20_·_2fH ~HIGHLY
COMFIDEH11~l

Al1ORNE'{S ONLY

Interface Cgpgpuuis;atignS Group. Inc

Print NIZme

SiPO~ 1G- (1 C)..e;;;..-e-:=-

N/Ufft
7490 Clubhouse Road, Suite 200. Boulder. Co. 80301

~~~sS30-4212 p03\S30-1625
TtlcpMn, NlImber FAX Number

Jeffrey D. Morgan

Retmr ,tmr:llletql fqrm an qr bcfm runc: 13 799:1 HiP U S Certified Mail ta:
Susm PartrlIood., Directtn', BrotUihtl7Ui Prod'Uct Dewlopment
1999 BrotUitDIfV, 28fh Fltltn', Dmwr. CDltmldD S0202


